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other respects, is inoperative as a conveyance. Allen v. Winthrow, no U. S. 
119; Clark v. Butts, 73 Minn. 361, 76 N. W. 199; Lund v. Thackery et ol., 
18 S. D. 113, 99 N. W. 856. If the blank is subsequently filled by one having 
authority to fill it the instrument becomes valid. That such authority can be 
given only by an instrument of as high a character as the deed see Upton 
v. Archer, 41 Cal. 85, 10 Am. Rep. 266 and note; Mickey v. Barton, 194 111. 
446, 62 N. E. 802; Ingram v. Little, 14 Ga. 173, 58 Am. Dec. 549; Lund v. 
Thackery, 18 S. D. 113. In many recent decisions it is held that parol author- 
ity to insert the grantee's name is sufficient. McCleery v. Wakefield, 76 la. 
529, 2 L,. R. A. 529; Bank v. Fleming, 63 Kan. 139, 65 Pac. 213; Thummel v. 
Holden, 149 Mo. 677, 51 S. W. 404; Lafferty v. Lafferty, 42 W. Va. 783, 
26 S. E. 262; Cribben v. Deal, 21 Ore. 211. The principal case goes a step 
farther and holds that such authority may be implied from the mere delivery 
of the deed. This decision would seem to find support in the previous hold- 
ings of the Iowa Court. Hall v. Kary, 133 la. 465, no N. W. 930; Creveling 
v. Banla, 138 la. 47, 115 N. W. 598; and possibly in the following cases, 
Van Etta v. Evenson, 28 Wis. a, 9 Am. Rep. 486; Burk v. lohnson, 
146 Fed. 209. 

Equity — Injunction to Restrain Cutting of Timber — Policy of State. 
— Petitioners claim title to certain lands in Georgia containing pine woods 
valuable for timber and turpentine. Under a fraudulent conveyance defend- 
and had boxed trees, taken turpentine, and threatened to cut trees. Peti- 
tioners sought an injunction to restrain the acts of the defendant. Held, 
the turpentine industry is so important to the State of Georgia, and the 
remedy in damages is of such doubtful adequacy, that a court of equity may 
properly intervene. Graves v. Ashburn (1909), 30 Sup. Ct. 108. 

The Circuit Court (149 Fed. 968, 79 C. C. A. 478) denied an injunction 
in this case on the ground that there was an adequate remedy at law, as the 
trees were merely forest trees, the value of which could be easily estimated, 
and as the insolvency of the defendant was not shown. This view presents 
the conservative policy that several of the courts still cling to. Carney v. 
Hadley, 32 Fla. 344, 22 L. R. A. 233 ; Gause v. Perkins, 56 N. C. (3 Jones Eq.) 
177, 69 Am. Dec. 728 ; Lazzell v. Garlow, 44 W. Va. 466, 30 S. E. 171 ; Thomas 
v. James, 32 Ala. 723. But the modern tendency is to extend the equitable 
relief to cases of the cutting of mere forest trees, if such timber constitutes 
the principal value of the land. 2 Beach, Modern Eq. Jur., §720; King v. 
Stewart, 84 Fed. 546 ; Buskirk v. King, 72 Fed. 22. The cutting of timber has 
been classed with the extracting of ores from a mine, or the removal of 
coal, as an act going to the destruction of the substance of the estate. 
Erhardt v. Boaro, 113 U. S. 527, 28 L. Ed. 11 16, 5 Sup. Ct. 560. An added 
element to be considered in the granting of such an injunction as presented 
by the principal case, is the importance of the particular industry to the 
state. 

Federal Procedure— Removal of Causes — Fraudulent Joinder. — The 
plaintiff brought this action in the state court of Kentucky against the Illinois 
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Central R. R., the Chicago, St. Louis and New Orleans R. R. Co., and 
Durbin, conductor in the employ of the former company and in charge of 
the train, in the operation of which, as engineer, the plaintiff's intestate was 
killed. The petition charged the defendants with joint negligence : The 
Chicago, St. Louis and N. O. R. R. and the Illinois R. R. because of the 
defective roadbed; the Illinois Central because of improper equipment; 
and the conductor, in the management of the train. The Chicago, St. Louis 
and New Orleans R. R. was a corporation of Kentucky, and the conductor a 
citizen of the same state ; the Illinois Central, a corporation of Illinois. A 
petition by the Illinois Central R. R. for removal of the cause to the federal 
court, alleging that the joinder of the other defendants was fraudulent and 
done to prevent removal, was refused in the state court, and on writ of error 
to the United States Supreme Court, the judgment of the state court was 
affirmed (Mr. Justice Day and Mr. Justice Harlan, dissenting). Illinois 
Central Railroad Co. of the State of Illinois, Plff. in Err., v. Robert IV. 
Sheegog, Adm. (1909), 30 Sup. Ct. 101. 

A fraudulent joinder of parties defendant is not permitted to prevent 
removal, and allegations of fact regarding such joinder must be tried in the 
United States court when controverted. A failure to consider them in the 
state court admits their truth. Chesapeake & O. R. Co. v. McCabe, 213 U. S. 
207, S3 L. Ed. 765, 29 Sup. Ct. 430. But the mere statement in a petition that 
a joinder is fraudulent is not sufficient to deprive a party of his right to 
bring a joint action, and when he has this right his motive is not open to 
consideration. Cincinnati, N. O. <S* T. P. R. Co. v. Bohon, 200 U. S. 221, 

50 L. Ed. 448, 26 Sup. Ct. 166, 4 Am. & Eng. Ann. Cas. 1152. As a matter of 
law, the state court found that the lessor, the Chicago, St. Louis, and N. O. 
Company, and the lessee, the Illinois Central R. Company, were jointly liable 
for the acts of the lessee alone ; and the fact that the trial court directed the 
jury to find a verdict for the lessor company and the conductor, had no bear- 
ing upon the case. Whitcomb v. Smithson, 175 U. S. 635, 44 L Ed. 303, 
20 Sup. Ct. Rep. 248. The liability sprang from a duty owed to the public, 
and not out of rights which arose from the relation of master and servant. 
Mr. Justice Day, in a clear and well reasoned dissenting opinion, refers to 
the petition for removal, which alleged not only that the joinder was fraud- 
ulent, but that the plaintiff did not expect to establish his allegations, and did 
not make them for the purpose of proving them at the trial, but made them 
solely to set up a joint cause of action. Since the allegations must be made 
in good faith, this makes the validity of the joinder depend upon a question 
of fact. In Wecker v. National Enameling & Stamping Co., 204 U. S. 176, 

51 L. Ed. 430, 27 Sup. Ct. 184, 9 Am. & Eng. Ann. Cas. 757, the court declined 
to consider the question as to whether, as a matter of law, the cause of 
action was joint or several, but passed judgment of fraudulent joinder upon 
a question of fact. Since the lessor company could not be held liable for the 
defective equipment of its lessee (Swice v. Maysville & B. S. R. Co. 116 
Ky. 253, 75 S. W. 278) the joinder must rest upon the negligence of the 
conductor and the construction and maintaining of a defective roadbed. An 
examination into the facts might show that the allegations in regard to these 



592 



MICHIGAN LAW REVIEW 



matters were entirely without foundation : that the trial court directed a 
verdict in favor of these parties would seem to warrant a belief that such 
was the case here. If this were established, the joinder would be fraudulent, 
and the petition for removal would be granted. 

Gaming — "Bookmaking" — Oral Bets. — The defendants were arrested 
upon information accusing them of having violated the following statute of 
New York: Penal Code, §351, which reads as follows, "Any person who 
engages in * * * bookmaking at any time or place ; or any person who keeps 
or occupies any room, shed, tenement, tent, booth or building, float or vessel, 
or any part thereof, or who occupies any place or stand of any kind, upon 
any public or private grounds within this state, with books, papers, apparatus 
or paraphernalia for the purpose of recording or registering bets or wagers 
* * * and any person who records or registers bets or wagers * * * upon 
the result of any trial or contest of skill, speed or power of endurance, of 
man or beast, or upon the result of any political nomination, appointment or 
election ; * * * is guilty of a misdemeanor and upon conviction is punish- 
able by imprisonment in a penitentiary or county jail for a period of not 
more than one year." The charge against the defendants was not that they 
had recorded any bets in writing, but that they were orally "laying odds and 
publishing the same to numerous persons" as to the result of certain horse- 
races. Held, that the defendants were not guilty of an offense under the 
statute. People ex rel. Lichtenstein v. Langan (1909), — N. Y. — , 89 N. 
E. 921. 

It was believed that, while the intention of the legislature was to put a 
stop to public gambling, that the method chosen was by not allowing anyone 
to record or register their bets in such a manner that they could figure out 
a scheme which was bound to win from the public no matter what the result 
of the races; that merely making or placing oral bets did not come within 
the meaning, or the express language. The first class of persons mentioned 
by the statute is "any person who engages in * * * bookmaking." No defi- 
nition of the work "bookmaker" is given. The term originated undoubtedly 
through the practice of entering each bet on paper or recording it in writing 
so that the person keeping the book could keep straight a large number of 
bets and thereby figure out the odds on the different races in such a manner 
as to make it possible for him to win any way races might result. This is 
the mischief which the court in the principal case believes was aimed at by 
the legislature. It would seem that by the accomplishment of that end the 
result would be merely that the former "bookmaker" and his customers 
would be put on a more equal footing and, if such an expression may be 
used, a fairer bet would follow. If the construction of the court is correct, 
it is a question how effective the statute would be in carrying out its inten- 
tion and spirit which is, as expressed by CullEn, J., "doubtless * * * to 
suppress public gambling on racetracks and elsewhere," but this the opinion 
goes on to state is a point for the legislature to correct and not for the 
courts. 



